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“No Negative Gossip” Rules
Are No Good
By Elizabeth A. Semler

M

any employee
handbooks
include provisions that prohibit employees from engaging
in gossip and making
negative comments about
co-workers and their employer. At first glance,
such policies appear to be
nothing more than civility
codes intended to create a
positive work environment and protect
the employer’s reputation.
The National Labor Relations Board
(NLRB) sees the policies in a completely
different light. A recent NLRB decision
is a reminder that policies that prohibit
negative comments or negativity are likely
to violate the National Labor Relations
Act (NLRA) because employees might
reasonably construe the language of the
policies to prohibit Section 7 activity.
Section 7 gives employees the legal right
to engage in concerted activities for their
mutual aid or protection, which generally includes employees acting together
(including talking to one another) to
improve wages or working conditions or
other terms of employment.
In Hills and Dales General Hospital,
NLRB Case No. 07-CA-053556, three
provisions in the employer’s Values and
Standards of Behavior Policy were at issue:
(1) employees were prohibited from making “negative comments” about fellow
team members, including co-workers and
managers; (2) employees were required to
“represent [the employer] in the community in a positive and professional manner
in every opportunity;” and (3) employees
agreed that they “will not engage in or lis-

ten to negativity or gossip.”
Initially, an administrative
law judge found that provisions (1) and (3) violated
the NLRA because employees
would reasonably construe
the policies to prohibit Section 7 activity. However, the
judge did not find provision
(2) unlawful. On appeal, the
NLRB found that all three
provisions were unlawful.
The NLRB agreed that provisions (1) and
(3) were unlawful because the prohibitions
on “negative comments” and “negativity”
were so overbroad that a reasonable
employee would conclude that the
rules prohibit protected activity such as
employee discussions about the terms
and conditions of their employment.
The NLRB found that provision (2)
was just as overbroad and ambiguous as
the proscription on “negative comments”
and “negativity” because an employee
could reasonably construe the language
as proscribing them from engaging in any
public activity or making any public statements that are not perceived as “positive”
toward the employer on work-related
matters. For example, provision (3) would
discourage employees from engaging in
protected public protests of unfair labor
practices or from making statements to
third parties protesting their terms and
conditions of employment.
This is the second NLRB decision
issued in the last few months to find an
employer’s “no gossip” policy unlawful.
In December 2013, the NLRB found
that an employer’s policy which stated
that: “Gossip is not tolerated…[and]
Employees that participate in or instigate
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gossip about the company, an employee,
or customer will receive disciplinary
action” and defined prohibited conduct
to include: “Talking about a person’s
personal life when they are not present
[and] Talking about a person’s professional
life without his/her supervisor present”
was unlawful because it severely restricted
employees from complaining about any
terms and conditions of employment
— protected activity under the National
Labor Relations Act. Laurus Technical
Institute, NLRB Case No. 10-CA-093934.

As a practical matter, these two NLRB
decisions are a reminder to employers
that policies that tend to chill employees
in the exercise of their right to talk (and
complain) about work-related issues,
and conditions in the work place, violate
employees’ right to engage in concerted
activity, and are unlawful.

A LEGAL TOOL FOR NEARLY
EVERY BUSINESS CHALLENGE.
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By Thomas A. Hackett
Inheritance Trust
Dede and Jay were married with two
daughters: Ella and Sophie. When Dede’s
parents died, she inherited $400,000.
Tragically, a few
years later, Dede
died, and Jay
inherited all of
her assets. Jay remarried and had
a son, Joe, with
his new wife
Melissa. When
Jay died, everything he had
went to Melissa. Ultimately, when Melissa
dies, Joe will inherit all of his mother’s
assets – including what may remain of
the $400,000 that Dede had originally
inherited from her parents. By allowing
for outright inheritance of assets according
to state law, Ella and Sophie were effectively disinherited. This could have been
avoided with an inheritance trust.
An inheritance trust allows you to
identify who is to receive your assets and
also protects against other life tragedies,
including divorce, serious illness, financial reversal, and even taxes.

503.227.1111
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Trust Beneficiaries

In an inheritance trust, the person who sets
it up (the “settlor”) decides who receives
the trust funds (a “beneficiary”). The settlor can be very specific in identifying who
will be a beneficiary now, and later – after
the initial beneficiary or beneficiaries die.
Most typically, the settlor has their children as the initial beneficiaries and their
grandchildren as secondary beneficiaries at
each child’s death. Sometimes, the settlor
will name a child’s spouse as a beneficiary
when their child dies, provided they were
still married at the child’s death. The settlor can even give their child the power to
decide who receives the trust funds when
they die. In simple terms, an inheritance
trust allows the settlor to make sure their
money and property stays in the family.

Creditor and Spendthrift Protection

An inheritance trust also protects against
a beneficiary’s future creditors. When the
settlor establishes a trust for beneficiaries,
they include “spendthrift provisions” that
prohibit the trust from benefiting a creditor of the beneficiary.
Potential creditors can include a beneficiary’s business partners or tort victims
(such as those injured when the beneficiary
is driving a car). However, a beneficiary’s
most likely future creditor is a divorcing
spouse. An inheritance trust keeps the
inherited assets separate from the marital
assets. Although a family law judge can
consider the inheritance trust when
dividing the marital assets, they cannot
award the inheritance trust assets to the
divorcing spouse.
Furthermore, an inheritance trust can
restrict distributions to a beneficiary such
that the beneficiary is not permitted to
receive distributions unless that beneficiary complies with the provisions. For
example, the settlor can provide that a
beneficiary will no longer be a beneficiary
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of the inheritance trust if they marry
without a prenuptial agreement with his
or her spouse. An inheritance trust can
also be crafted with provisions to protect
against other potential problems, such as
substance abuse.
In all these instances, because the beneficiary does not own the trust assets, the
beneficiary cannot transfer or assign the
trust assets to those creditors. The beneficiary’s lack of control over the assets can
frustrate creditors. If it makes sense to
settle with a creditor, this lack of control
provides leverage to settle disputes at a
discounted amount. The decision to settle
or not settle a beneficiary’s dispute with
a creditor is generally left to the trustee
of the trust. The trustee is the person in
charge of administering the trust based on
the trust’s rules, which are drafted by an
attorney at the direction of the settlor.

Controlling the Trust:
Beneficiary as Trustee

In many cases, the settlor wants their child
to have access to the trust funds as if there
was not actually a trust in existence. While
there are certain powers that must be limited or abandoned under certain circumstances, the beneficiary can generally serve
as their own trustee. This gives the beneficiary the authority as trustee to make the
discretionary decisions on when he or she
receives funds as the beneficiary.
One such circumstance that requires
the beneficiary abdicate authority as
trustee is if a creditor makes a claim
against the beneficiary. In this instance,
the trust generally provides for appointment of a co-trustee or a new trustee who
will take on the discretionary authority of
the trustee and deny the creditor’s claim
against the trust assets. As an example,
if a beneficiary is getting divorced, the
trust may provide that the beneficiary’s
sibling becomes trustee. The beneficiary’s

sibling, as trustee, would refuse to
distribute trust assets to the beneficiary
or to the beneficiary’s divorcing spouse.
After the divorce proceedings are finalized, the beneficiary can generally return
as trustee of the trust.
If estate taxes are a concern for the
beneficiary, then the settlor can impose
limits on a beneficiary serving as trustee
to protect against the trust assets being
included in the beneficiary’s taxable estate
at the beneficiary’s death. For each individual, the federal estate tax exemption
is currently $5,340,000, and the Oregon
estate tax exemption is $1,000,000. By
placing limits on the trustee’s power to
prevent estate inclusion, the trust assets
may pass to the next generation without
being reduced by estate tax attributable
to the death of the first beneficiary.
While some settlors may want to have
their child serve as trustee, other settlors
are worried about a child’s spending habits or generally question their ability to
manage significant wealth. In those instances, the settlor can select another
family member or a professional to serve
as trustee.

Conclusion

Establishing an inheritance trust can generally address three major concerns: (1)
creditors receiving your child’s inheritance, (2) non-family members receiving
your child’s inheritance, and (3) taxes
eroding your grandchild’s inheritance. An
inheritance trust should be tailored to each
particular family’s situation to achieve the
legacy desired by the settlor. Unfortunately,
an inheritance trust cannot be created
after an inheritance is received. As such,
discussions about what can go wrong in
transferring wealth between generations
and the possible solutions are important
to have now.
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Negotiating a
Venture Capital
Term Sheet
By Robert W. Nunn
Previously-shelved
business ventures
are getting a second look as people
feel more optimistic
about the economy.
While individuals
often self-fund, and
invite friends and
family to participate, obtaining venture capital financing
can facilitate rapid growth. Venture funding not only provides some of the needed
start-up capital, but also provides validation
of the business by a presumably sophisticated and experienced business partner.
Venture funding transactions start with
a term sheet from the potential investor.
The term sheet is usually short (5 to 10
pages) and outlines the venture capitalist’s
(“VC”) offer. It typically is non-binding
except for confidentiality requirements
and provisions preventing the company
from soliciting other offers. Despite it
being non-binding, the term sheet is the
most important document in the negotiation process because it provides the
structure and general terms of the deal
and documents that will follow. The term
sheet deserves careful negotiation.
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Here are issues to remember when negotiating a venture funding term sheet:
1. Focus on what’s important. The
term sheet will usually have 20
to 30 separate topics. They are all
important (or they would not be
included), but many are details for
the lawyers to fuss over, and only a
few are central to the business deal.
Pre-money valuation (the agreed
upon valuation of the company
before the investment) is usually the
most vigorously negotiated because
it establishes price per share and
directly affects the percentage of
the company that the investor will
receive for its investment. Other
topics often include the board composition, officer compensation, the
shares allocated to the stock option
pool, and sometimes the type of
security (usually, but not always,
convertible preferred stock).
2. Know your BATNA. In any
negotiation, understand your Best
Alternative To Negotiated Agreement or, if you prefer, your Plan B.
What will you do if you can’t agree
on terms with the VC? The stronger your BATNA, the stronger your
negotiating position. With no
BATNA, you are forced to take
what’s offered because you have
identified no options. The BATNA
in venture negotiations is often
another VC. If you invest the extra
time to engage in preliminary nego-

tiations with two or three investors,
your ultimate transaction is almost
certain to be more favorable than if
you negotiate with only one. However, once a term sheet is signed, the
exclusivity provisions (which are
binding) will prevent negotiations
with others.
3. Simplicity and clarity matter. You
need to understand the deal, but of
equal importance, the deal must be
structured so it can be understood
by later-stage investors and doesn’t
impede future rounds of financing.
In the long run, accommodation
of later rounds of financing can be
more important than pre-money
valuation. Be willing to concede a
modest amount of valuation for a
deal structure that won’t get in the
way later.
4. Some venture money is better
than others. VCs are active investors. They will be on your board;
they will participate in management
discussions; they will facilitate later
rounds of investment. High-quality investors sometimes cost more
than others, but good VCs are far
more helpful to the company than
mediocre VCs. Be ready to pay up
(i.e., give up a bigger portion of the
company) for high-quality investors. Don’t judge competing offers
on price alone.

Sussman Shank LLP fall 2014 newsletter	sussmanshank.com

10. Hire a good lawyer. Admittedly,
this one is self-serving, but true.
Venture financing involves complex business and personal relationships. You need a counselor who is
both technically competent in this
specialized area of law and familiar
with the business aspects of finance.
Your lawyer should be able to explain the risks and opportunities
of the transaction and help minimize the risks while maximizing the
opportunities. You’ll probably go
through this process once or twice
in your professional career, but lawyers working in this area will often
handle several each year. Put that
experience to work for you.

WA

2014 VENTURE CAPITAL INVESTMENT
2014 Q1 (26 deals)

OR

7. Lead investor and lead counsel. If
multiple investors are involved, insist
on a single lead investor and a single
lead legal counsel for negotiations.
It will save time, money, and your
sanity.

9. Use the term sheet negotiations to
set the tone for later negotiations.
Personal relationships significantly
influence negotiations. The relationship established in negotiating
the term sheet will carry over into
negotiation of the definitive documents for the deal and, ultimately,
the long-term relationship between
your company and the VC. Use the
term sheet negotiation to build a
good relationship.

2014 Q1 (5 deals)

WA

6. Nothing is “standard.” Powerful
negotiating partners (in this case,
the VC) will often try to avoid negotiation by asserting that a provision
is “standard” or “we always include
that clause.” Don’t believe it. Every
deal is different, and sophisticated
VCs know it. If a provision doesn’t
fit your deal, don’t let your objection
be brushed off. Balance this issue
with knowing what’s important and
picking your battles with care.

8. Plan for follow-on financings.
You’ll want your early-stage investors
to participate in follow-on investment
rounds. It will convey investor confidence in the company and help avoid
disputes between early-stage and
later-stage investors. Ask for a pay-toplay clause, which requires the VC to
participate in later investment rounds
to maintain its pre-emptive (the right,
but not the obligation, to participate
in later rounds) and anti-dilution
protections.

2014 Q2 (32 deals)

OR

5. Get references. The VC will check
up on you. Be checking up on the
VC, too. Ask for references and talk
with some of the companies they
have funded. Good VCs are happy
to have you talk with the companies they’ve funded; poor VCs will
resist. VCs often make management
changes, and talking to a CEO who
has been fired can give you wonderful insights.

2014 Q2 (6 deals)
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LEGAL News
SUSSMAN SHANK HIGHEST
RANKED LAW FIRM IN THE
MEDIUM-SIZED COMPANIES
For the ninth year,
Sussman Shank has
been recognized
as one of the “100
Best Companies
to Work for in
Oregon.” The firm
ranked ninth in the
medium-sized company category, the
highest rating of any law firm in our size
category. “This recognition underscores
our conviction that the success of our
firm is achieved through our talented
and dedicated group of professionals,”
adds Sussman Shank’s Executive Director,
Steve Seguin.
Cliff S. Davidson Named as
One of the Best LGBT Lawyers
Under 40
We are pleased to
announce that Cliff
Davidson has been
recognized by the
National LGBT Bar
Association as one of
the Best LGBT Lawyers Under 40 – Class
of 2014. The LGBT Bar established this
award to recognize outstanding lesbian,
gay, bisexual and transgender legal
professionals under the age of 40 who
have distinguished themselves in their
field and demonstrated a profound
commitment to LGBT equality.
SUSSMAN SHANK LLP LAUNCHES
NEW MOBILE WEBSITE
Our mobile site is accessible from any
web-enabled phone or smartphone, and
is similar to our main website, but is
streamlined and easy to navigate. The site
design features a simplified navigation
menu which allows visitors greater
accessibility to explore the firm’s practice
areas, experience, and the 32 Portlandbased lawyers.
6

WELCOME NEW SUSSMAN
SHANK MEMBERS
Nancy Aguayo
joined the firm as
a legal assistant
in the Business
Department.
Nancy will support Bob Nunn,
Michael Levelle,
and Harry Hanna.
Nancy moved to
the Portland area from Southern
California and has over 20 years of
experience as a legal assistant.
Lindsey Marquez
joined the firm
as a legal assistant
in the Business
Department
and will support
Aaron Besen and
Gabi Sanchez.
Lindsey is new to
the Portland area
and has five years of legal assistant
experience in Arizona and California.
Ethan Jones
joined the firm
as a paralegal in
the firm’s Business
and Litigation
Departments.
Ethan brings
seven years of
legal industry
experience to the
firm. He will provide support in
multiple areas of law including healthcare, construction, estate planning, and
collections type work. Ethan obtained
a Bachelor of Arts Degree from Austin
College, and a post-graduate paralegal
certificate from the University of Tulsa
where he received honors in litigation,
probate, and law office management.

Sussman Shank LLP
Attorneys Named 2014
Oregon Super Lawyers
We are proud to
announce that
more than half of
our firm’s lawyers
have been recognized 2014 Oregon
Super Lawyers® and Rising Stars®.
Among the 17 lawyers selected, partner
Susan Ford was named in the Top 25
Women list, and Howard Levine and
Thomas Stilley were named in the Top
50 Oregon Super Lawyers list.
The following Sussman Shank lawyers
were named 2014 Oregon Super Lawyers
and Rising Stars:
Jason W. Alexander
Aaron J. Besen
Barry P. Caplan
Robert L. Carlton
Nena Cook
Cliff Davidson (Rising Stars list)
Susan S. Ford (Top 25 Women list)
Laurie R. Hager (Rising Stars list)
Michael G. Halligan
Darin D. Honn
Howard M. Levine (Top 50 list)
Jeffrey C. Misley
Victor J. Roehm III (Rising Stars list)
Gabriela Sanchez (Rising Stars list)
John A. Schwimmer
Thomas W. Stilley (Top 50 list)
David D. VanSpeybroeck
Super Lawyers is a rating service of
outstanding lawyers who have attained
a high degree of peer recognition and
professional achievement. The Super
Lawyers list recognizes no more than
five percent of attorneys in each state.
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SUSSMAN SHANK IN THE COMMUNITY
Sussman Shank is committed to actively participating and giving back
to organizations with worthwhile causes throughout the year.

REACH THE BEACH
A benefit for the
American Lung
Association
May 2014

Sussman Shank Sponsors
Schoolhouse Supplies
July 2014

For the ninth consecutive year, team Sussman
Shank participated in
the annual “Reach the
Beach” fundraising bike ride for the American Lung Association. A total of twelve riders pedaled 55 miles from Amity to
Pacific City, raising nearly $1,500 in firm-matched donations.
The riders were cheered on by a support team of staff, family,
and friends, who helped with the logistics of the ride and celebrated with the riders at a barbeque on the beach. Reach the
Beach is the largest annual fundraising event for the American
Lung Association of Oregon.

For the 5th year, Sussman
Shank sponsored the Schoolhouse Supplies “Tools for
Schools” program. We teamed
up with Umpqua Bank to support Marysville School in SE
Portland, a K-8 school with
460 students, 88% of whom
are enrolled in the free or reduced lunch program. Our
volunteers dedicated half of their day to assembling and
stuffing backpacks with enough school supplies to last
each student the entire year. The first day of school will
be extra special for Marysville, as the backpacks are individually handed out to each student.

MULTNOMAH COURTCARE CAMPAIGN
May 2014

LOAVES & FISHES “MEALS ON HEELS”
All Year

The firm supported the Multnomah Bar Foundation CourtCare
Campaign by organizing a few “fun” fundraising events in the
office. Multnomah CourtCare is a project of the Multnomah
Bar Foundation which improves access to justice by making
free, drop-in childcare available at the Downtown Multnomah
County Courthouse for families with business at the court.

Sussman Shank has been delivering
meals to those in need every week for
over four years. The Meals on Heels
activity was first adopted as part of
the firm’s 50th Anniversary “Giving
Back” campaign in 2010, and is now
a regular part of the firm’s community
service efforts.

TRYON CREEK IVY PULL
June 2014
The firm’s Sustainability
Committee partnered with
Friends of Tryon Creek to
join a regularly-scheduled
ivy pull at Tryon Creek
State Park. Our volunteers
helped remove invasive
English ivy. We were led by
Master Stewardship Guide Phil Hamilton who has dedicated over 21,000 hours of service to documenting and restoring
the forest of Tryon Creek State Natural Area.
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SUSTAINABILITY
All Year
Sussman Shank recently added its sustainability practices
to the website. We have incorporated environmental,
economic, and social sustainability considerations into our
everyday firm operations. We are enthusiastic about the
progress we have made towards becoming more sustainable and wanted to share specifically how we are putting our
words into action.

Sussman Shank LLP fall 2014 newsletter

7

Sussman Shank LLP
1000 S.W. Broadway
Suite 1400
Portland, Oregon 97205
Phone: 503.227.1111
Fax: 503.248.0130
sussmanshank.com

Director Park, Portland, Oregon, June 2014

