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By Jeffrey S. Tarr
In our last
two Newsletters, Part I of
this article addressed the upfront consideration of who
will be on your
acquisition
“team”
and
the important
consideration
of using a “limited liability” entity to purchase the real estate investment, and Part II
addressed the purchase and sale agreement.
Part I and Part II of this article are available
at sussmanshank.com – on the tool bar, click
on “Articles,” then click on “Newsletters,”
and then click on “Winter 2016 Newsletter”
for Part I and “Spring 2017 Newsletter” for
Part II.
In this Part III, I will address the due diligence process, closing the purchase transaction, and some post-closing matters in real
estate investment transactions.

1. Due Diligence
There are several different types of due diligence, some which a buyer should undertake
when purchasing any real estate, and others
which depend on the type of real estate being
purchased or the purpose for which the real
estate is being purchased.
Typical types of due diligence that should be
undertaken with respect to all real estate acquisitions include the following:

(a) Review of condition of title to the real
estate. This typically involves reviewing a preliminary title report for the real estate issued
by a title company (which often also acts as
the escrow in the purchase transaction) to

ascertain the various different encumbrances
and other matters of title record affecting the
real estate, including financial encumbrances
(e.g., deeds of trust, mortgages, tax liens),
easements, rights-of-way, covenants, conditions and restrictions, road or sidewalk dedications, etc. Often, this type of due diligence
involves pulling and reviewing the individual
documents recorded against the real estate to
create the encumbrances (which are listed on
the preliminary title report) to understand
their terms and how such terms may affect
the buyer’s intended purpose, use or development of the real estate.
(b) Physical inspection of the real estate.
This typically involves a physical inspection
of the improvements (e.g., buildings) located
on the real estate to ascertain their current
condition and whether there are any needed
maintenance, repairs or replacements. Often,
a buyer will hire a professional inspector to
conduct a thorough inspection of the improvements and prepare an inspection report
detailing the condition of the improvements
and any needed maintenance, repairs or replacements.
(c) Environmental assessment of environmental condition of the real estate. Because
the costs of remediating any hazardous condition on real estate can be very costly, it is
important for a buyer to ascertain the environmental condition of the real estate to
avoid unintentionally stepping into such remediation costs. Typically, a buyer will want
to hire an environmental consultant to conduct a Phase I environmental site assessment
of the real estate. If the Phase I environmental
site assessment identifies a potential contamination problem, a buyer will then want the
environmental consultant to conduct a Phase
II environmental site assessment of the real
estate. A Phase I environmental site assessment typically is noninvasive and involves a
(continued on page 2)

review of records, a site inspection, and interviews with owners, occupants, neighbors
and local government officials. A Phase II
environmental site assessment typically is invasive, involving collection and testing of soil
or groundwater samples or materials used in
the construction of any improvement located
on the real estate.
(d) Review rent roll, leases and financial
statements relating to the real estate. When
purchasing real estate for investment purposes, often the investor is looking for income producing real estate, which means the
real estate will have tenants. The quality and
quantity of the income to be derived from
the real estate will depend on several factors,
including the vacancy rate, the rental rates,
the quality of the tenants, the length of the
remaining terms of the leases, and the operating expenses for the real estate. A buyer will
want to obtain from the seller and review a
current rent roll, copies of the currently in
effect leases, and a few years (e.g., the most
current year and the immediately prior two
years) of statements of the income and operating expenses for the real estate to ascertain
the quality and quantity of the income to be
derived from the real estate.

2. Closing the Purchase Transaction
The closing of most real estate transactions is
handled through an independent third-party
escrow. Often, the escrow will be the title
company that is handling the title work for
the real estate transaction.

following: a deed for transferring title of the
real estate from the seller to the buyer; an assignment and assumption instrument for the
seller to assign to the buyer, and the buyer to
assume, the tenant leases, service contracts
and other contracts and agreements relating
to the operation or use of the real estate; loan
documents, if the buyer is using acquisition
financing to purchase the real estate; a Certificate of Nonforeign Status (often referred to
as a “FIRPTA Affidavit”), pursuant to which
the seller attests to its nonforeign status for
federal income tax withholding purposes;
and escrow instructions, pursuant to which
the seller and the buyer instruct the escrow
on the manner in which to close the purchase
transaction.
In addition, at closing escrow will determine
all prorations between the parties and adjustments to the purchase price. Typically, real
property taxes, rents and operating expenses
for the real estate are prorated as of the closing date, with adjustments made to the purchase price to take into account these prorations. In addition, security deposits under
tenant leases are transferred from the seller to
the buyer at closing (which is typically done
by crediting the aggregate amount of the security deposits against the purchase price).
The escrow will produce a “Settlement Statement” (sometimes called a “Closing Statement”) for each party that will show all of
the economics of the purchase transaction,
including the prorations, transfer of security
deposits, and adjustments. Each party will
approve his/her/its Settlement Statement
before the purchase transaction is closed.

Typically, the closing will occur on a fixed
date agreed to by the parties in the purchase and sale agreement, but after all of the
buyer’s conditions to closing (often referred
to as “contingencies”) have been satisfied or
waived by the buyer. It is not uncommon that
the parties mutually agree in writing to extend the initial fixed closing date for various
reasons, including the buyer’s need of more
time to complete the buyer’s due diligence
review of the real estate to satisfy its contingencies.

Once all monies and documents necessary
for the closing have been deposited into the
escrow and the parties have reviewed and
approved their respective Settlement Statements, the escrow will close the purchase
transaction by recording the deed transferring the real estate from the seller to the
buyer, releasing the adjusted purchase price
to the seller, and releasing and delivering to
each party the other applicable closing documents.

At closing, the parties will execute and deposit into escrow a series of documents necessary to close the real estate transaction.
Often, the closing documents include the

3. Some Post-Closing Matters
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mediately turned over to the buyer (subject
to the possessory rights of tenants with leases
for space in the real estate with terms expiring
after the closing). Typically, from and after
the closing date, all income and expenses arising from the real estate belong to the buyer.
Two of the most crucial things that should
occur immediately after the closing are making sure adequate management is in place for
the newly acquired real estate investment
(which typically involves hiring a property
manager) and letting the tenants know that
ownership of the real estate has changed
hands (providing contact information for
the new landlord or property manager and
providing information on where to pay the
rent going forward). If the buyer intends to
use an outside property manager to operate
the real estate for the buyer after the closing
of the purchase transaction, in order to have
a seamless transition of the real estate from
the seller to the buyer, prior to the closing the
buyer will want to seek out candidates, interview such candidates, and select and retain a
property manager to take over management
of the real estate from and after the closing.

4. Conclusion
The information in Parts I, II and III of this
article is meant to provide a flavor of what is
involved in connection with engaging in and
closing a successful real estate transaction to
purchase investment real estate. There are
many more issues and considerations that
often come to bear in real estate transactions
that have not been discussed in this article.
If, however, you properly staff your “team,”
you will have the necessary professional help
to permit you to engage in and successfully
complete a real estate investment transaction.
Please contact Jeffrey Tarr (at (503) 227-1111
or jtarr@sussmanshank.com) with any questions about, or to assist you in connection with,
your real estate investment transaction.

Once the real estate transaction is closed,
possession of the real estate is typically imSUSSMANSHANK.COM

PRIVACY AND DATA
SECURITY CHECK-UP
by Kristen G. Hilton
Businesses of
every size confront privacy
and data security issues on
a near daily
basis. Employees, consumers, customers,
and
clients
are more concerned
with
the safety of their personal information than
ever before. At the same time, the risks from
lax security measures have never been greater.
The following are questions that business
owners and their advisors should be asking
to determine compliance with privacy laws
and preparedness for a cyber incident (data
breach).
1. What kind of data does your
business store?
Compile an inventory of the data that your
business stores. Find out who the data belongs to, how your business received the
data, and where that data is stored. Your business may be acquiring confidential or sensitive information inadvertently, for example,
through an unrestricted “comments” field on
the “Contact Us” page of your website. Once
the data is known, the data should be classified according to its asset value and relevance
to applicable laws.
2. Is the business’s Privacy Policy current?
A Privacy Policy is formally defined as an
internal statement that governs an organization’s handling practices of personal information. However, the term is often used interchangeably with “Privacy Notice.” A Privacy
Notice is an external statement made to data
subjects about how an organization collects
and retains personal information. It is important that Privacy Policies and notices be updated to accurately reflect your organization’s
practices. Any changes must be communicated to those who are data subjects, including
visitors to your website.
SUSSMANSHANK.COM

3. Do you have a Data Retention Policy?
A Data Retention Policy describes how an
organization’s employees are expected to
manage electronic and physical data from
creation through destruction. It should specify retention and destruction guidelines for
every possible form of data including paper
files, electronically stored information, CDs,
and tapes. Some plans may be dictated by applicable laws such as the Fair and Accurate
Credit Transactions Act (FACTA) disposal
rule. If your business is ever involved in litigation, a robust Data Retention Policy may
help defend against charges of evidence destruction.
4. What about vendors of the business?
More and more businesses are relying on
third parties to store and/or process data, including cloud storage companies. You should
vet your vendors before engaging them.
Conduct reference checks and ask questions
about their financial condition, insurance
policies, and information security controls.
Carefully review contracts before signing to
ensure that the contracts include confidentiality provisions, state that data is only to
be used for the purposes contracted for, and
require the vendor to promptly disclose data
breaches.
5. Do employees know how to avoid a
cyber-attack?
Every employee needs to know that he or she
has an individual responsibility to protect
confidential information held by the business. Employees should be trained upon hiring and receive yearly refreshers. Recent studies indicate that using positive reinforcement
may be a more effective way to train employees on cyber security best practices. It is also
more effective to have other employees conduct all or part of the training, rather than IT
professionals who may be more intimidating.
6. Is your business ready for a data breach?
Businesses must have an Incident Response
Plan that sets out what to do and who to call
in the event of a data breach. The Incident
Response Plan should designate an internal
point person or team, and specify a protocol
for employees to follow if they experience a

data breach or any cyber incident. Also list
external contacts such as a forensic investigator, credit monitoring company, attorney,
and insurance broker, as well as legal authorities. Be sure to print out copies of the Incident Response Plan and update the plan annually.
7. Does your business need
Cyber Insurance?
The average price a small business pays for a
data breach is $690,000. Cyber insurance is
one way to mitigate those costs. Common reimbursable expenses include forensic investigation, business interruption losses and data
loss recovery, breach notification including
credit monitoring, legal settlements and regulatory fines, and even extortion (such as in
response to a ransomware attack). Cyber insurance may be especially valuable for those
businesses that do not have an IT department
or dedicated IT manager because insurers often require assessments and other steps to improve security before issuing a policy. These
steps help to avoid or mitigate a later breach.
8. Does the GDPR apply to your business?
On May 25, 2018, the European Union General Data Protection Regulation (GDPR)
goes into effect. The GDPR defines a broad
set of rights and principles governing the
protection of EU data subjects, including
mandating that companies have a designated
data protection officer and imposing new
breach notification requirements. U.S. companies that do not have a presence in Europe,
but that sell to people located in the EU, or
obtain and retain personal information of
people in the EU, may be required to comply
with the GDPR. The GDPR may also apply if
your U.S. business contracts with vendors in
the EU to store personal information. Compliance is complicated and fines are steep, so
evaluate your GDPR obligations if there is
any risk your business may be covered.
Kristen Hilton is an attorney with Sussman
Shank LLP. She is a Certified Information Privacy Professional for the United States (CIPP/
US), and focuses on counseling businesses and
employers on issues relating to privacy and data
security. Contact her at 503-243-1654 or khilton@sussmanshank.com
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TRADE SECRETS HAVE TO BE KEPT SECRET
(TO BE PROTECTED)
By Elizabeth A. Semler
Businesses
often seek to
use litigation
to stop a former employee
(and
their
new employer) from using
information
that the business considers
to be confidential. Emergency relief in the
form of temporary restraining orders and
preliminary injunctions can be an effective,
although expensive, approach in this situation. However, businesses need to understand that emergency relief may not be available if the business has not taken appropriate
security measures with respect to the information it seeks to protect.
To obtain emergency relief from a court, a
business must show that it has a likelihood of
success on its claims. To bring a successful
claim for misappropriation of trade secrets
under Oregon law or under the federal Defend Trade Secrets Act, a business must show
that the information: (i) meets the definition
of a trade secret; (ii) derives independent
economic value, actual or potential, from
not being generally known to the public or
to other persons who can obtain economic
value from its disclosure or use; and (iii) is
the subject of efforts that are reasonable under the circumstances to maintain its secrecy.
It is this last element that often torpedoes a
business’s efforts to obtain emergency relief.
Before going to court, a business must consider whether it will be able to show that it
has taken reasonable measures to keep the information secret. A business can make such
a showing by presenting facts to show that it:

(i) limits/restricts access to the information
(documents are locked in a file cabinet, electronic data is saved separately and password
protected);
(ii) limits/restricts the number and categories of people who have access to the information;
(ii) limits/restricts physical access to locations where information is stored and/or
used;
(ii) requires people who have access to the information to sign non-disclosure agreements
(both internally and externally);
(ii) publishes a confidentiality policy putting all employees on notice regarding nondisclosure of information and providing instructions for use and dissemination of information; and

Are you following our Employment Blog?
The blog is dedicated to covering the latest
developments in employment law and providing practical advice.
FOLLOW IT HERE:

employmentlaw.sussmanshank.com

(ii) marks information “Confidential” and
posts signs in areas where access is restricted.
When evaluating reasonable measures, a
court will look at the size and nature of the
business, the kind of information at issue,
and the circumstances of the alleged misappropriation. However, in almost all situations, a court will not issue emergency or
other injunctive relief to a business that could
not be bothered to protect information it
now claims is valuable and confidential.
To enable a business to obtain relief when information is at risk, and as a regular part of
ongoing operations, businesses should assess
how they use, share, and store confidential
information and, based on that assessment,
implement policies and practices to protect
the information.

Elizabeth Semler is a partner in Sussman Shank LLP’s business litigation group and leads its
employment law group. Contact her at 503-243-1661, ext. 264 or esemler@sussmanshank.com.
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LEGAL NEWS
WELCOME DEREK ASHTON
Derek’s accomplished
practice involves complex civil litigation with
a focus on trial work in
the Hospitality, Transportation, Product Liability, Regulatory, and
Professional Services industries. Derek has
tried over 135 jury cases to verdict, winning
over 80 percent.
Prior to private practice, Derek served as a
Deputy District Attorney for Multnomah
County where he tried major felony criminal cases. Derek received his J.D. from the
University of Oregon School of Law, and his
bachelor’s degree in Finance from the University of Oregon.
WELCOME KIMBERLEE PETRIE VOLM
Kimberlee’s
practice
involves complex civil
litigation in the Manufacturing, Professional
Services, and Transportation industries. She
has experience defending Federal Employers
Liability Act (FELA) claims, and representing businesses and individuals in personal
injury actions. Kimberlee also has experience
as an appellate attorney representing clients
in the Oregon Court of Appeals and Oregon
Supreme Court.
Kimberlee received her J.D. from Lewis and
Clark Law School, and her bachelor’s degree
in political science from the University of
Wisconsin – La Crosse.
WELCOME JORDAN MANLEY
Jordan joins the firm’s
business
department.
Her focus is on gift and
estate planning, trust
administration, wealth
preservation, and tax.
While in law school,
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Jordan was a Judicial Extern to Hon. Henry
C. Breithaupt & Hon. Daniel K. Robinson
where she researched complex legal issues
related to state income tax and property tax.
Jordan received her J.D. from the University
of Oregon School of Law, and her B.A. in Accounting & Business Administration Finance
from Point Loma Nazarene University.
WELCOME LEA SCHNEIDER
Lea joins the firm’s litigation department. Her
practice is focused on
complex business and
commercial litigation.
For more than 10 years
she has represented
clients in a variety of industries including
healthcare, hospitality, insurance, manufacturing, and transportation. Her litigation experience in these industries includes wrongful death, personal injury, breach of contract,
defamation, product liability, and probate
disputes.
Lea received her J.D. from Marquette University and her bachelor’s degree in political
science from the University of Wisconsin.
CONGRATULATIONS TO
BARRY CAPLAN
Our partner and friend
Barry Caplan celebrates
his 50th Anniversary
with the firm on April
22, 2018. A native Oregonian, Barry joined
the Oregon State Bar in
1965 and joined the firm in 1968, becoming
Sussman Shank’s fourth lawyer. He became
a partner in 1970, serving as the firm’s first
managing partner from 1980-1986.
This is a huge career milestone and we are
grateful for Barry’s contributions, leadership,
and insightfulness. Cheers to 50 years Barry!

100 BEST COMPANIES TO
WORK FOR – 2018
Sussman Shank LLP has once again been
named one of the “100 Best Companies to
Work for in Oregon” by Oregon Business
Magazine, marking our 12th year on the list.
Sussman Shank was one of just three law
firms to make the list, and the only law firm
recognized in the Medium-Sized Companies
(35-99 Employees) category.
PRIVACY AND DATA SECURITY AREA
LAUNCHES BLOG
Sussman Shank
LLP is proud to
announce
the
launch of our
blog “Tracking
Data,” the firm’s
newest resource
dedicated
to
discussing news,
updates, and in-depth analysis of developing
privacy and data security issues affecting business in the Pacific Northwest and throughout
the United States.
Tracking Data will be managed by Sussman
Shank’s Privacy and Data Security practice
area, whose members have an understanding
of, and experience in, counseling clients on
issues related to data breaches and laws relating to finance, telecommunications, media,
and internet privacy.
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SUSSMAN SHANK IN THE COMMUNITY
SUSSMAN SHANK IS COMMITTED TO ACTIVELY PARTICIPATING AND GIVING BACK
TO ORGANIZATIONS WITH WORTHWHILE CAUSES THROUGHOUT THE YEAR.
HOME BUILDERS FOUNDATION

OUR COMMITMENT TO THE DE LA
SALLE INTERNSHIP PROGRAM
All Year
We have been a corporate partner in the De
La Salle Internship Program for six years.
We have a total of five students who assist
with a variety of office administration tasks
and work in a rotating schedule where each
student works one day a week. The successful work-study internship program is mandatory for each student at De La Salle. The
program provides jobs for students, giving
underserved young people opportunities for
personal growth and workplace skill development while supporting their dreams of college.
LOAVES & FISHES “MEALS ON HEELS”
PROGRAM
All Year
Sussman
Shank
has been delivering meals to seniors
in need for eight
years. The Loaves
& Fishes “Meals
on Heels” program
was first adopted as
part of the firm’s 50th Anniversary “Giving
Back” campaign in 2010, and is now a regular
part of the firm’s dedicated community service efforts.

April 2018
We are proud to
support the Home
Builders Foundation Annual Building Hope Gala &
Auction on April
14, 2018. Sussman Shank has been deeply
involved in this organization and has supported this event for years. The foundation
provides hope for those experiencing homelessness by creating safe, dignified housing for
individuals and families to rebuild their lives.

WE GUIDE BUSINESSES TO
SAFER WATERS.
Sussman Shank’s Business Restructuring and Bankruptcy Group
was named a 2017 Tier One Law Firm by “Best Law Firms,” U.S.
News and World Report and Best Lawyers®. We specialize in assisting
clients involved in complex business restructurings, Chapter 11
reorganizations, and insolvency proceedings. It’s just one more way
our lawyers take care of business.

BRADLEY ANGLE

BUSINESS RESTRUCTURING AND BANKRUPTCY GROUP

May 2018
Sussman Shank is pleased to support the annual Bradley Angle Spring Gala GlamHer
event on May 11, 2018. Bradley Angle was
established in 1975 as the first domestic violence shelter on the West Coast and supports
survivors in achieving safety, empowerment,
healing, and hope.

SUSSMAN SHANK LLP SPRING 2018 NEWSLETTER

PORTLAND

.

Howard M. Levine
Mathew S. Parkin

Jeffrey C. Misley
Thomas W. Stilley

SUSSMANSHANK.COM

.

5 0 3 . 2 2 7.1111

WE’RE HONORED TO BE NAMED ONE OF THE

100 BEST COMPANIES TO
WORK FOR IN OREGON
This marks the 12th year that we have been honored with this recognition. We recognize that
the success of our firm is achieved through our talented and dedicated team of professionals.
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